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We welcome the opportunity to make a submission on the Taxation (Annual Rates for 2017-18, 
Employment Income, and Remedial Matters) Bill (the “Bill”).  

Given the size of the Bill, and range of measures included, our comments are generally (and 
necessarily) at a high-level. In particular, we have focussed our detailed submissions on the 
following matters: 

— Employment and investment income information reporting under Inland Revenue’s 
Business Transformation 

— Other “Making Tax Simpler” matters 

— Taxation of employee share schemes 

— Bank account requirements for IRD numbers 

— Trustee capacity amendments  

— De-mergers – company splits by ASX-listed companies 

— Insurance business CFCs 

General comments 

We generally understand the intended effect of the employment and investment income 
information reporting proposals and agree with their attempt to modernise the tax system.  
However, we are concerned that the detail of the proposals will impose costs on employers and 
investment income payers which are not matched by savings for them, or benefits to the wider 
tax system.  

For example, we are concerned that small business employers will have additional and more 
frequent reporting obligations while the support they currently receive (to employ a payroll 
intermediary) is removed.  This seems counter-intuitive, if the aim is to encourage greater 
electronic filing.  

We consider that the investment income reporting proposals may over-reach, for example, by 
requiring reporting by a business of interest paid to their bank, even though this will not be 
investment income for the bank. The proposals also do not adequately and clearly provide rules 
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for financial system intermediaries.  There is room for confusion and overlap which is not dealt 
with by the Bill. 

We note and welcome the trustee capacity amendments in the Bill. However, it is difficult to be 
certain that the proposed law changes properly deal with all scenarios and with all provisions of 
the Inland Revenue Acts. The potential need for future clarifying amendments should be noted. 

Further, the trustee capacity amendments do not deal with another important issue raised by 
the relevant Court decisions. It is arguable that the policy intent of the tax dispute rules is that a 
Court is unable to take an argument that neither the taxpayer nor the Commissioner have taken.  
That the Courts have done so in the cases in question leaves taxpayers in an uncertain position.  
The Committee should take the opportunity to consider why these issues have arisen. It should 
recommend appropriate amendments, subject to the Generic Tax Policy Process, to confirm for 
taxpayers, the Commissioner and the Courts what the appropriate position should be. 

We note that the previous Taxation (Business Tax, Exchange of Information and Remedial 
Matters) Bill was organised by topic, which helped to improve its readability. Unfortunately, that 
welcome change has not been implemented for this Bill. This means amendments made for a 
particular policy measure are often scattered through the Bill.  We appreciate that not all policy 
changes are conducive to such an approach, but we recommend that it be applied wherever 
possible to simplify the analysis. 

As final comment, we note there are many “other policy” and “remedial matters” in the Bill 
which have not been commented on in our submission.  The absence of commentary should 
not necessarily be taken to mean implied support. Put simply, in the time available (and given 
competing priorities) we have not been able to consider all of these amendments (and/or in 
detail). We have previously noted the speed and pace of recent legislative change has meant it 
is difficult to provide considered responses in relation to all matters.  

Further information 

Please do not hesitate to contact us, John Cantin on 04 816 4518 or Darshana Elwela on 09 367 
5940, if you wish to discuss our submission in greater detail.  

KPMG would appreciate the opportunity to discuss our submission in person, at the 
Committee’s hearings on the Bill.   

Yours sincerely  

  

John Cantin 
Partner 

Darshana Elwela 
National Tax Director 
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Appendix: Detailed submissions 
Business Transformation – information reporting 

We note that the Bill contains legislative measures to support Inland Revenue’s Business 
Transformation tax administration modernisation. The proposals increase the frequency (and 
volume) of information collected from employers and investment income payers.  

We are broadly supportive of the intent of these changes, subject to our specific comments 
below on their operation.  

Employee income reporting 

The proposals include: 

— A 1 April 2019 mandatory application date (with 1 April 2018 voluntary application).  

We support a 1 April 2019 mandatory application date to provide employers with sufficient 
time to transition to the new employee income reporting requirements.  

— Employers will need to provide employee income and PAYE information on a payday 
basis, replacing the current monthly and twice monthly employer monthly schedule 
requirements.  

We are broadly supportive of the move to align the frequency of PAYE reporting with 
“payday” processes (i.e. when the payroll is run) as employers will need to calculate the tax 
deductions to ensure appropriate withholding (of PAYE, ACC and KiwiSaver).  

— Employers using payroll software (or payroll intermediaries) will need to provide the 
information within two working days after payday in a prescribed electronic format.   

Employee share benefits will be reportable 20 days after receipt.  

While we support alignment of employee income information reporting with frequency of 
payroll processes, we believe that requiring PAYE information to be exchanged within two 
working days may put undue pressure on employers. The impetus for a two working day 
reporting rule is unclear.  What would, or could, Inland Revenue do with the PAYE data 
received within two working days that it would not be able to do if the information was 
provided later?  This is particularly so as PAYE payment dates will remain unchanged, at 
least initially.  

We believe requiring information exchange to occur within seven workings days of payday 
would allow employers to better manage their PAYE compliance costs. We support the 
proposed 20 day time frame for reporting employee share benefits.  

— The frequency of PAYE payments will remain unchanged, although there will be 
scope for this timing to be changed in future by Order in Council.  

While we can see the rationale for Government wanting flexibility, we strongly recommend 
that any change to the frequency of PAYE payment dates should be made through 
legislation.  We do not see how the frequency of payment is of lesser importance than the 
proposed changes to information reporting, which are being legislated for.  

— Employers with annual PAYE and employer superannuation contribution tax 
(“ESCT”) totalling $50,000 or less will be able to file manually, but this will need to be 
within seven working days of payday.  
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We support a manual filing option being available for smaller employers, including those 
without electronic payroll systems. However, we recommend the timeframe for provision 
of employee income information be aligned with those employers’ due dates for PAYE and 
ESCT. We believe a distinction can be drawn between electronic and non-electronic filers in 
this respect.  

Employers with total PAYE and ESCT of less than $50,000 annually only have to make 
monthly payments (on the 20th of the following month) and we recommend they be allowed 
to continue to submit employee income information to IRD at the same time.  It makes no 
sense to require PAYE information for what is effectively small and micro employers to 
have to be provided more frequently than when the tax is actually due (we expect many of 
these will be shareholder employee-type businesses). Further, if our submission is not 
accepted, we believe this is even more reason to persist with the payroll intermediary 
subsidy, to encourage these businesses to utilise a PAYE intermediary that will report 
employee income information to Inland Revenue electronically.     

A similar approach should be adopted for new employers, until they have payroll systems 
capable of providing employee income information within the “normal” timeframe. Again, 
we believe there needs to be a balance between the cost for new employers and the 
objective of ensuring employees’ (tax and non-tax) obligations and entitlements are based 
on the most up-to-date information.    

We note that the grace period currently proposed for new employers is six months. This 
should be able to be extended by application to the Commissioner. 

— Current IR56 taxpayers will need to provide their employment income information 
monthly, within seven days of month end.  

Again, we recommend a longer time frame for provision of the PAYE data by this group.  
This should be similar to our recommendation above for manual filers, which we expect 
most IR56 filers to qualify for.  

— For new employees, identity details including date of birth (if provided by the 
employee to the employer), their contact details, IRD number, tax code and 
KiwiSaver information will need to be provided by employers electronically.  

The information must be sent in advance of the first payday, for validation by Inland 
Revenue.  

We support Inland Revenue validating information provided in relation to new employees, to 
ensure the correct tax code and KiwiSaver withholding rates applies. However, there needs 
to be explicit confirmation that information submitted by employers will be checked, rather 
than going into a “black hole” (which has been our experience in relation to certain previous 
Inland Revenue data collection exercises). From a practical perspective, it important that any 
validation process be capable of identifying errors well in advance of when the first payroll 
needs to be run. 

Further, the lack of such detail should not prevent employers from paying employees. This 
means that a grace period should be allowed for deducting PAYE at the declared rate, rather 
than at the non-declaration rate, provided that the IRD number is associated with any 
amounts paid during this grace period. 

— The process for correcting PAYE errors will be set out in new Regulations (which will 
be subject to consultation prior to being made).  

While we welcome consideration being given to when PAYE errors can be self-corrected by 
an employer, this is fundamental to the effective operation of the future tax administration.   
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In our view, this is a “quid pro quo” for the shorter deadlines and more onerous reporting 
requirements being imposed on employers.  Accordingly, the parameters for self-correction 
of PAYE errors should have been considered parallel to legislating this package, rather than 
“tbc” at a future date.  Again, we believe that a legislative instrument (rather than 
Regulation) is desirable.  

— The subsidy for using payroll intermediaries will cease from 1 April 2018.  

We do not support the repeal of the “PAYE intermediaries” payroll subsidy.  The 
justification given – that the subsidy incentivises only one model of payroll services and 
because only services provided by listed payroll intermediaries are subsidised, the payroll 
subsidy potentially distorts employers’ choices between different types of payroll products 
and services – is not a valid reason for its repeal, in our view.  The aim, in our view, should 
be to simplify and maximise compliance.  

Further, PAYE intermediaries provide their services through electronic means. The Business 
Transformation changes attempt to have a higher rate of electronic transmission of PAYE 
information. That the subsidy favours this should be considered a positive feature.  

We understand the subsidy plays an important role in assisting micro employers particularly 
(and in a manner that should give Inland Revenue comfort that there is accurate compliance 
by this group). We believe the wider benefits of this approach therefore outweigh any 
ongoing costs. We therefore strongly support the subsidy’s continuation. 

— The employer is required to obtain the name of the employee. 

We note that this appears to be a potentially absurd requirement.  We would expect 
employers to know who they are employing. A requirement to obtain the employee’s name 
appears to be unnecessary.   

We assume that this requirement is therefore aimed at employers who may be paying 
“cash” or “under the counter”. However, by definition, these employers and employees 
will be outside the tax system. There are other measures designed to penalise such 
behaviour. 

Investment income reporting  

The proposals include: 

— A 1 April 2020 mandatory application date (with 1 April 2019 voluntary application).  

We support a 1 April 2020 mandatory application date to provide investment income 
providers with sufficient time to transition to the new investment income reporting 
requirements.  

— Interest and dividend payers will need to provide investment income information 
electronically by the 20th of the month following payment to Inland Revenue.  

Those making payments exempt from withholding tax (RWT) will need to provide 
information yearly by 20 April (or monthly at their preference).  

The stated rationale for the proposals is to ensure that taxpayers’ tax and social policy 
obligations/entitlements are more accurate during the year by updating for any investment 
income that may be earned.  

While we support this objective (similar to the employment income reporting proposals 
above), the Committee should note that this will impose additional costs and reporting 
obligations on investment income payers. This will not only include banks and other 
financial institutions (which may be considered “regular” income payers), but any NZ 
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company that pays a dividend or interest from which RWT/NRWT or Approved Issuer Levy 
(“AIL”) is deducted.  This is, therefore, a significant change for such businesses and we 
support a 1 April 2020 application date to allow them sufficient time to make the system 
changes (including where “legacy” withholding and reporting systems are presently being 
used).  

Further, the Committee should instruct Officials to consider how the various investor 
information collection regimes (i.e. US FATCA, the new Common Reporting Standard, and 
non-tax “Know Your Client” information requirements such as Anti-Money 
Laundering/Countering the Financing of Terrorism laws) can be rationalised to reduce costs 
on affected entities.  There is significant overlap in information collected under these 
different regimes. This should be undertaken in consultation with affected financial 
institutions and investment providers to ensure a practical solution.  

— Reportable investment income information will include: name, contact details, IRD 
number, date of birth (if held), the tax rate applied, the amount/type of investment 
income, tax withheld (and credits attached), and for PIEs whether the fund is a 
retirement scheme.  

The proposal contains a number of additional data points to current reporting requirements.  
Consideration should be given to how provision of investors’ identity information to Inland 
Revenue could be streamlined, such that only information that is “variable” in nature – e.g. 
tax rate, the amount of investment income and tax deducted – is required to be transmitted 
periodically.  

— Multi-rate PIEs will need to report investors’ Prescribed Investor Rate (“PIR”) details 
six monthly to Inland Revenue.  

We recommend that consideration be given to only requiring disclosure where there has 
been a PIR change since the last reporting.  

— Until the new monthly reporting rules apply, existing year-end reporting will need to 
be completed by 15 May by non-locked in PIE funds (rather than 31 May at present).  

The stated rationale for this is that “….receiving the information on or around 31 May is too 
late to associate the PIE income with recipients’ other income records held by Inland 
Revenue as part of the personal tax summary process.  By bringing the due date forward to 
15 May the PIE information will be able to be associated with recipients’ employment 
income, which will give Inland Revenue a better understanding of recipients’ overall income 
position and will help enable Inland Revenue to ensure taxpayers’ tax and social policy 
obligations/entitlements are correctly calculated”.  

We doubt that bringing forward the reporting date for PIE income by two weeks will have a 
material impact on the accuracy of tax and social policy obligations/entitlement calculations.  

PIE tax, if investors’ correct PIRs have been notified, is a final liability. Therefore, it should 
not be included in their Personal Tax Summary (“PTS”) information as taxable income. (It is 
not clear to us whether Inland Revenue is proposing to make this determination as part of 
any future pre-population of the PTS for attributed PIE income from non-locked in funds.) 

As PIE income details will still only need to be provided following year-end, rather than 
during the year, we cannot see how bringing forward the reporting date by two weeks will 
materially improve the calculation of social policy obligations/entitlements. Further, PIE 
income is not included for social assistance calculation purposes where the PIE is a 
retirement scheme (such as a KiwiSaver fund).  We expect most investors’ PIE investments 
will fall into this category. We note that the reporting time frame for these “locked-in” PIE 
funds will remain 30 June.  
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Therefore, we see limited benefit for investors, but the reduced timeframe for year-end 
reporting could have significant operational implication for PIE providers.  

— A new non-declaration RWT rate of 45% will apply for interest income from 1 April 
2020. 

We support a higher non-declaration rate for RWT to encourage disclosure of IRD numbers.  

— New investors in multi-rate PIEs will need to provide their IRD number.  The PIE will 
need to close the account if the IRD number is not notified within six weeks of 
account opening. This change will apply from 1 April 2018. 

The requirement for a PIE to close a new account for non-provision of an IRD number needs 
to be clarified for non-resident investors. A non-resident investor can invest in a PIE (with a 
PIR of 28% or lower under certain circumstances – e.g. if a Foreign Investment PIE) and will 
not have a NZ IRD number.  We understand the proposal is not to prevent such persons 
from becoming investors’ in PIEs.  

— The non-electronic filing penalty will apply to investment income payers that do not 
provide information in a prescribed electronic form. 

We understand the justification for requiring investment income information to be provided 
electronically.  The focus, however, should be helping taxpayers to comply with the new 
electronic filing requirements, rather than necessarily penalising them.   

In particular, the prescribed electronic format needs to be as user friendly as possible for 
investment income payers, keeping in mind the wide range of entities that will be affected.  
Our experience with other electronic reporting regimes for tax, such as annual US FATCA 
reporting and PIE reporting is that these electronic formats can be difficult for smaller 
investment income payers to comply with.  That is, they often impose compliance costs 
(both monetary and time) disproportionate to the information that needs to be reported.   

It is critical that for small payers particularly that a simple electronic filing option is made 
available (such as a web-based portal for entering the relevant information).    

— An electronic database of RWT exempt investors will be maintained by Inland 
Revenue.  Payers of investment income will need to validate recipients’ status 
against this database.  

We support the maintenance of an “RWT exempt” status database. We also support the 
proposed requirement for investors who have ceased to be RWT exempt to inform their 
investment provider (rather than putting the onus on the investment provider to regularly 
check the investor’s status against the database). 

— Annual withholding certificates will only need to be provided to recipients who have 
not provided their IRD number.  

We support this measure. However, we expect that most investment providers (as a matter 
of good business practice and investor relationship management) will continue to provide 
this information to investors in some form (e.g. as part of their annual investor reporting).  
Therefore, while the Government’s original consultation document portrayed this as an 
offset to the additional cost of more frequent investment income reporting by investment 
providers, in practice, this will not be the case.  

— There will be the ability to self-correct withholding tax errors in the same year (or in 
the following tax year if below $2,000 or 5% of the payer’s withholding tax liability, 
whichever is higher).  
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We strongly support a materiality concept for correcting withholding tax errors and in 
particular the threshold being the “higher of” $2,000 or 5% of the NRWT/RWT liability. As 
proposed, this change will take effect from 1 April 2020 (or 1 April 2019 for early adopters 
of the investment income proposals). We see no reason to defer this change until the new 
investment income reporting requirements take effect (particularly as there will be a 
separate notification requirement to Inland Revenue).  

A similar mechanism needs to be implemented for error correction by PIEs (as the approach 
in the Bill is limited to RWT and NRWT errors). 

Role of financial system intermediaries not reflected 

As we read the Bill, there is no explicit recognition of the role of custodians and “wrap” 
platform providers in the investment income reporting system. These intermediaries, as often 
as the actual payers of investment income, are involved in the collection and payment of tax and 
reporting to investors and Inland Revenue.   

The Bill should explicitly provide for their role so that there are clear and certain rules that apply. 

Other “Making Tax Simpler” measures 

The Bill contains a number of other changes under the heading “Making Tax Simpler”, 
including:  

— For early GST return filers, treating a refund (credit) as arising the day after the return is 
filed.  

— Allowing interest to accrue from 10 working days after a GST return containing a refund is 
filed (compared to 15 days presently).  

— Allowing employers to calculate PAYE on advance payments of holiday pay as if the lump 
sum payment was paid over the pay period to which it relates.  

We support the above changes.  

The Bill also proposes a non-electronic filing penalty for GST-registered persons required to file 
electronically but that do not do so.  As noted above, in relation to the investment income 
reporting changes, care needs to be taken that the default position is not simply to penalise 
taxpayers that do not comply with the new electronic filing prescription.  

A lot of change is being asked of taxpayers, in a relatively short period of time. Where taxpayers 
are complying (albeit, filing returns manually as opposed to not filing at all) but need time to 
implement electronic systems, the focus should on helping them to meet their electronic filing 
obligations.     

Taxation of employee share schemes 

General comments 

We welcome the Government clarifying the taxation (timing) of employee share scheme benefit 
income, given the uncertainty created following the release of Inland Revenue’s Risk Alert in 
2015 (Employee Share Purchase Agreements – arrangements that have the effect of reducing 
the taxable benefit to employees under a share purchase agreement).  

That Alert highlighted the Commissioner’s concern with “… arrangements that take the legal 
form of acquisitions but that are not, at the time, actually acquisitions as a matter of commercial 
and economic reality.  Parliament appears to have contemplated that the value of the benefit is 
determined at the time that a share is actually acquired, not earlier”.  The effect of the Risk Alert 
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is to defer the taxing date, through the application of the General Anti-Avoidance Rule 
(“GAAR”).  

While we support greater clarity on the taxing date, our concern remains the possibility that 
employees may be over-taxed on their share benefit income (that is, on capital gains as well as 
the employment income component that should correctly be taxed). In particular, this concern 
arises in relation to conditions which must be ignored when determining the taxing date under 
the new rules and the scope for differences in interpretation.  

We strongly support the proposal to allow employers a deduction for the value of employee 
share benefits (and the alignment of the deduction with when the benefit will be taxable to the 
employee). This is important in ensuring there is consistency of taxation treatment for share-
based remuneration, as compared with other types of rewards.  

Our detailed comments are outlined below. 

When employee share scheme income arises 

The Bill introduces new timing and quantification rules for benefits paid in relation to “employee 
share schemes” (a newly defined term).  

The new rules will not apply to schemes where employees pay market value for the shares at 
the “share scheme taxing date” (another newly defined term), or where the shares, which are 
acquired at market value, are at risk of forfeiture and there is no protection against falls in share 
value.  We support the proposed carve-outs from the new rules.  

If the new rules apply, income arises at the earlier of when: 

— The shares are transferred to a non-associate or cancelled for consideration; or 

— The employee effectively owns the shares in the same way as any other shareholder. That 
is, the shares are held free of restrictions, such as risk of forfeiture, or when any protection 
against a fall in the value of the shares ceases.  Events that have no real risk of occurring or 
are of no real commercial significance must be ignored however.  

The taxable income is established at the “share scheme taxing” date. It is equal to the value of 
the shares less any payment made by the employee.  

We support the inclusion of new terminology to clarify the scope of the new rules. Our 
comments are focussed on the conditions that determine where there is a risk of change of 
ownership, transfer or cancellation and in particular the conditions that must be ignored.  

We note that the following “right and requirements” (conditions) are required to be ignored 
when determining the share taxing date.  Rights and requirements: 

— for transfer for market value; 

— not contemplated by the employee share scheme; 

— that have no real risk of occurring; 

— that are of no real commercial significance; or 

— that also apply to shares not subject to the employee share scheme. 

While the examples provided in the commentary are helpful in explaining the operation of the 
proposed rules, our concern is how widely (or narrowly) some of these “ignored” factors may 
be interpreted by the Commissioner, when determining the share scheme taxing date, and the 
potential for dispute with taxpayers over their application.  
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In particular, it is not clear what conditions will be considered by the Commissioner to “have no 
real risk of occurring” and/or “have no real commercial significance”, beyond those highlighted 
in the examples, such as the option to sell the shares back to the employee for a nominal 
amount, e.g. $1.    

One of the examples in the Commentary discounts misconduct risk as not being a real risk.  We 
believe that misconduct risk is one which nevertheless has real commercial significance.  
Although both the employer and employee would not expect this to arise, if it does, it does have 
commercial impact. Is the remoteness of the risk offset by the impact if it does occur? Greater 
clarity on how these factors are intended to be weighed is required. 

To provide appropriate guidance, and mitigate the potential for dispute, an exhaustive list of the 
“rights and requirements” that are required to be ignored, under proposed section CE 7B(2), 
(and how counteracting factors should be considered) needs to be provided in a Tax Information 
Bulletin and/or a Commissioner’s Standard Practice Statement on the new rules.  Otherwise, 
there is potential for employees to be over-taxed on their employee share scheme grants, or fall 
foul of Inland Revenue’s interpretation.  

We also support the proposed apportionment to exclude from taxable income employee share 
scheme benefits which accrue while a person is neither New Zealand resident nor deriving New 
Zealand source income.  The same rule should be able to be applied to ensure that taxing rights 
under a Double Taxation Agreement can be appropriately determined. 

Deductions for employers 

Under the new rules: 

— Employers will receive a deduction equal in amount and timing to the employee’s taxable 
share benefit.  

— Deductibility for costs of running an employee share scheme (other than exempt schemes) 
and costs associated with bonuses to fund employee share purchases will continue.  

— Available subscribed capital (“ASC”) will be created equal to the deduction to the employer 
(including for the company issuing the shares, if not the employer).  

We strongly support a deduction for employers on provision of employee share benefits with 
the accompanying creation of ASC for the shares that are issued. 

Exempt schemes 

The existing widely-offered share purchase scheme exemption is being replaced with new 
criteria, including: 

— A $5,000 annual cap on the total value of shares and a $2,000 annual cap on the discount 
employers can provide.  (We note the most an employee can spend on the shares will be 
$3,000 per annum.) 

— If there is a “minimum spend” requirement for employees to acquire the shares, this must 
be no more than $1,000. 

— At least 90% of full time employees must be eligible to participate in the scheme, with the 
qualification period to participate being no longer than 3 years.  

— Loans to employees to acquire the shares must be interest-free and payable in instalments.  
The current 10% notional interest deduction will be removed. 

— Employees must hold the shares for a minimum three year period.  
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— Removing the trustee requirement for exempt share schemes.  

— The requirement to notify Inland Revenue of the exempt scheme’s existence, compared 
with the need presently for Commissioner approval.   

We support the modernisation of the existing exempt share scheme requirements, including an 
increase in the value of share benefits able to be provided to employees tax-free.  

We consider the removal of the notional interest deduction for employers offering these 
schemes is justified as the actual cost should be deducted. Further, as the share benefit is 
exempt there should be no corresponding deduction to the employer.   

Specific anti-avoidance rule  

The Bill contains a specific anti-avoidance rule to allow the Commissioner to counteract any tax 
advantage gained from an arrangement which attempts to circumvent the intent and application 
of the share scheme taxing date, by seeking to have shares taxed either earlier or later than is 
consistent with that intent.  

We do not believe a specific anti-avoidance rule is required for the new employee share scheme 
taxing rules. In particular, we are concerned about the potentially vague nature of such a rule 
and the scope for its arbitrary application (e.g. when overlaid with conditions which the 
Commissioner may seek to ignore as “non-significant” or “remote” but that taxpayers may 
consider differently – see our earlier submission point).  

We believe the GAAR provides sufficient protection for the Commissioner if she considers the 
new rules are being circumvented.  Our support for reliance on the GAAR is that it requires the 
Commissioner to undertake a more detailed analysis of purpose and intent, having regard to the 
commercial and economic drivers, and whether the resulting outcome is outside Parliament’s 
contemplation. We believe this is necessary to focus Inland Revenue’s attention on 
arrangements which are genuinely attempting to circumvent the tax rules. 

Application date 

The Bill proposes transitional rules such that the new taxing rules will not apply to shares: 

— granted or acquired before 12 May 2016; or 

— granted or acquired within six months after the date of enactment of the Bill, if the shares 
were not granted with a purpose of avoiding the application of the new law and the share 
scheme taxing date under the new law is before 1 April 2022. 

We support transitional rules under which the current taxing rules will continue to apply. Our 
concern is the scope for Inland Revenue to argue that the share scheme taxing date, under the 
current rules, is the same as under the new rules (given the 2015 Risk Alert factors).  
Accordingly, we believe that the Risk Alert should be rescinded, or amended, to ensure that 
there is no risk of positions taken under the current rules being unduly challenged.  

Other matters in the Bill  

Issue: IRD numbers with bank accounts 

The Bill gives Inland Revenue the discretion to issue IRD numbers to non-residents in cases 
where there is no NZ bank account if the Commissioner is satisfied with the applicant’s identity.  

We strongly support this law change, which is long overdue.  The original intent of the bank 
account requirement was to verify the identity of non-residents transacting NZ land. The 
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practical outcome has been to make it difficult for all non-residents to comply with their NZ 
obligations.  

Guidelines on how and when the Commissioner’s discretion will be applied (in a Practice 
Statement) will be needed to ensure there is consistency in application. We also support the 
proposed grace period for new non-resident seasonal workers to obtain an IRD number.  

Issue: Trustee capacity amendments 

Technical amendments 

The Bill proposes changes to Part Y of the Income Tax Act to distinguish between a trustee’s 
personal or body corporate capacity, and their separate trustee capacity. 

We support clarifying that corporate trustees are treated as the ultimate shareholders (acting in 
their trustee capacity), for the purposes of the voting interest test, without looking through to 
the trustee’s natural person shareholders.  

Points of principle 

The current tax dispute rules take an “all cards on the table” approach. The policy principle is 
that neither the taxpayer nor the Commissioner can ambush the other at Court. We understand 
that this was to narrow the points of dispute when a Court challenge occurred.  It was also to 
try to restrict the number of disputes proceedings as the strength of the other party’s position 
could be properly considered. 

Over time these intentions were strengthened by ensuring the evidence exclusion rule in 
section 138G of the Tax Administration Act applied, by requiring the Commissioner to activate it. 

Despite section 138G, the Court in Concepts 124, considered and applied an argument that 
neither the taxpayer nor the Commissioner had raised previously. 

It is arguable that the Court’s position was contrary to section 138G and other case law.  In 
other cases, the Courts have held, despite the taxpayer’s argument and evidence, that the 
Court’s determination of the correct position in a tax dispute was limited to what was in front of 
the Commissioner at the time the assessment was made. 

The Court’s approach in Concepts 124 was also followed by the Court of Appeal in the 
TrustPower case. The Supreme Court in TrustPower did not rule on the validity of the Court of 
Appeal’s approach when it gave its decision. 

This leaves taxpayers in limbo. There is a clear policy intent, in our view, that they should not be 
ambushed at Court, but they can apparently be ambushed by the Court. (We acknowledge the 
Courts gave taxpayers the opportunity to answer the Courts’ position. However, that is too late 
in the process. The taxpayer did not have the opportunity and would not have considered that 
position when determining whether they should challenge the Commissioner in Court.)  

We appreciate that this raises questions as to the inherent jurisdiction of the Courts as well as 
the overlap of different statutes and rules. These are not simple questions, but leaving them 
unresolved results in unnecessary uncertainty. 

Although our preference is to clarify the law so that the Courts are limited to considering the 
arguments put before them, a clarification that the Courts are entitled to do as they have done is 
equally available if the interests of justice is considered to outweigh the taxpayer and the 
Commissioner’s rights and obligations. The important point is that taxpayers should not have 
that uncertainty. 
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Issue: ASX de mergers amendment 

The proposed changes in the Bill confirm that a transfer of shares by an Australian-listed 
company to New Zealand shareholders under a demerger is not a dividend, for tax purposes.   

We support the proposed changes.  Our submissions below focus on amendments that we 
believe are required to give effect to the policy intent. 

Under proposed section CD 29C, a share transfer on demerger of an ASX-listed Australian 
company is not a dividend if section ED 2B applies.  In order for the proposed section ED 2B to 
apply, there are requirements (amongst other requirements) that: 

(c)  after the transfer of shares (the share transfer), each shareholder has a proportion 
of the shares in the subsidiary equal to the proportion of the shareholder’s shares 
in the splitting company immediately before the share transfer; and 

(d) the share transfer is not a dividend under the Income Tax Assessment Act 1936 
(Aust). 

 [Emphasis added] 

Main submission 

Our understanding of the Australian tax rules is that a share transfer on demerger may be 
regarded as a dividend to the extent it is paid out of profits. Accordingly, a share transfer on 
demerger may have: 

— A capital component, which is not regarded as a dividend for Australian tax purposes and is 
not subject to Australian tax; and  

— A dividend component (referred to as a “demerger dividend”).   

The demerger dividend is by definition a dividend.  However, the demerger dividend is treated 
as “not assessable or exempt income1 (commonly referred to as “NANE”) for Australian tax 
purposes.  Further, under Australian tax rules, the demerger dividend is treated “as if it had not 
been paid out of profits”2.  (This treatment applies unless the “Head Entity” elects otherwise in 
writing.)   

Therefore, regardless of whether the share transfer is out of capital or profits, no tax will be 
payable in Australia in relation to the share transfer on demerger under Australian tax rules, 
subject to the application of anti-avoidance rules.   

Based on the current drafting of section ED 2B(1)(d), which requires that the share transfer not 
be a dividend, we consider that the proposed amendments would not apply where all or part of 
the share transfer on demerger is a demerger dividend.  We believe this is inconsistent with the 
policy intent.   

To give effect to the policy intent, we submit that section ED 2B(1)(d) should be amended so 
that section ED 2B applies: 

“to the extent that the share transfer is not a dividend or is a demerger dividend that is 
not assessable income or exempt income under the Income Tax Assessment Act 1936 
(Aust).” 

[Amendments to provision underlined] 

                                                           

1 Section 44(2) and section 44(4) of the Income Tax Assessment Act 1936 (Aust) 
2 Section 44(3) of the Income Tax Assessment Act 1936 (Aust) 
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This would ensure that the a New Zealand shareholder does not derive a taxable dividend for 
New Zealand tax purposes on a demerger irrespective of whether the share transfer is out of 
capital or profit.   

In our view, this outcome is consistent with the fact that, economically, the New Zealand 
shareholder’s total share interests remain unchanged as a result of the share split. In the 
commentary on the proposed changes, there is no “in-substance distribution of income”, which 
we believe reflects the Australia taxation of the share transfer. 

We consider that the risk of a demerger being used to distribute income in such circumstances 
would be extremely low.  As noted in the commentary, Australian tax law includes anti-
avoidance measures which are designed to prevent abuse.  The limitation of the proposed 
changes to Australian ASX-listed companies means that there is also regulatory oversight of the 
affected companies.  We consider that this should provide sufficient “checks and balances” to 
ensure that such a change is not open to abuse.   

Alternative submission   

If section ED 2B is not extended to apply to demerger dividends that are NANE income for 
Australian tax purposes, we submit in the alternative that: 

— Section ED 2B still be amended to apply to the extent the share transfer is not a dividend 
(i.e., where the share transfer is out of capital) for Australian tax purposes; and 

— The demerged company have ASC equal to the demerger dividend that is treated as a New 
Zealand taxable dividend for New Zealand tax purposes. 

The first submission ensures that to the extent the transfer is made from capital it is not taxed 
as a dividend.  The second submission is to ensure that there is no double taxation of the 
amount if and when there is a return of capital.   

Proportion of shareholding in the split company 

The proposed drafting of section ED 2B(1)(c) states that: 

“after the transfer of shares (the share transfer), each shareholder has a proportion of the 
shares in the subsidiary equal to the proportion of the shareholder’s shares in the 
splitting company immediately before the share transfer” 

We understand this requires a 100% matching of the share interests in the splitting company 
and split company.  By contrast, we understand that the Australian demerger rules apply where 
the share transfer results in the “existing shareholders” owning at least 80% of the demerged 
(split) company.  This means that a demerger satisfying the Australian tax rules may not qualify 
for demerger relief under New Zealand tax rules.   

We submit that section ED 2B(1)(c) be amended to align with the Australian demerger rules.   

In our view, this would provide a measure of flexibility to allow the “splitting company” to enter 
into commercial transactions for the benefit of the business and shareholders without 
invalidating the proposed demerger rules.  Again, economically, the New Zealand shareholder’s 
total share interests will remain unchanged as a result of the share split even if the “proportion 
of the shareholder’s shares” changes.   

We also understand that the 80% threshold under Australian law allows for: 

— The issue of new shares to fund the costs of separating operational / support functions and 
paying for the demerger costs. Without the ability to issue new shares to fund these costs, 
a demerger may be unfeasible; and 
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— The splitting company to retain an interest in the demerged company.  This is to provide 
comfort to shareholders and the market in relation to the demerged company (i.e. that it 
continues to have “skin in the game”). 

This means that most, if not all, demergers would include an issue of shares to some degree, 
which would result in the proposed demerger rules having no application in practice.   

By aligning New Zealand’s rule with Australia, this would ensure consistency between the 
Australian and New Zealand positions.  We consider that “checks and balances” referred to 
above should ensure that such a change is not open to abuse. The limitation of the proposed 
changes to Australian ASX-listed companies means that there is regulatory oversight of the 
companies, including from the Australian Taxation Office (“ATO”).   

It would be very unusual for an ASX listed group to undertake a demerger without seeking a 
class ruling from the ATO to obtain certainty on shareholder outcomes. In our view, this means 
it would be extremely unlikely that a demerger would be used to circumvent New Zealand’s 
dividend tax rules. 

Issue: Insurance business CFCs amendment 

The proposed amendment in the Bill removes the requirement for a Controlled Foreign 
Company (“CFC”) to have been owned prior to 30 June 2009 for a “non-attributing active CFC” 
determination to be issued under section 91AAQ of the Tax Administration Act. This will allow 
overseas insurance businesses acquired after 30 June 2009 to qualify.   

We support this amendment.  It deletes the wording: “, before and after 30 June 2009,” from 
section 91AAQ(2)(c) and section 91AAQ(3)(a).   

We submit that the following drafting changes should also be made to section 91AAQ(2)(c) and 
section 91AAQ(3)(a), respectively for readability: 

(c)  the CFC or a company in the group of companies to which the CFC belongs, 
before and after 30 June 2009,— 

(i) was is controlled by a New Zealand resident; and 
(ii) had the has a business in the country or territory. 

(a) the group is a group of companies that, before and after 30 June 2009,— 

(i)  was is controlled by a New Zealand resident; and 

(ii) had has, in a country or territory outside New Zealand, a business of 
insurance that is registered under the laws of the country or territory 
relating to the business of insurance; and 

[Amendments to provisions deleted / underlined] 

Extension of “other requirements” 

The commentary to the Bill states there is no proposal to amend what is referred to as the 
“other requirements”, which must be satisfied before the Commissioner can issue a 
determination.  These requirements are to “ensure that only legitimate active insurance 
businesses are able to make use of section 91AAQ”. 

When considering the Bill amendment, we have taken the opportunity to consider the remaining 
requirements. Based on our experience in applying for non-attributing active CFC 
determinations, we have found that the requirements can be overly restrictive.   

We appreciate the need to ensure the application of section 91AAQ is consistent with the policy 
intent. However, we consider the matters noted are consistent with the policy intent and do not 
inappropriately allow an exemption from the application of the CFC rules.  
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Section 91AAQ(4)(b) requires that the Commissioner must consider whether the business of 
the CFC or group of CFCs: 

produces income of the CFC or group, other than income from claims under reinsurance 
contracts, that is all or nearly all from— 

(i) premiums from insurance contracts, other than reinsurance contracts, covering 
risks arising in the country or territory in which the business of the CFC or group 
is located: 

(ii) proceeds from investment assets having a total value commensurate with the 
value of those insurance contracts. 

[Emphasis added] 

In our experience, determining whether the “all or nearly all” threshold is satisfied can be 
difficult. First, life insurers may legitimately derive income from activities other than those listed 
in (i) and (ii). Second, as the CFC is controlled by a New Zealand resident, the CFC may enter 
into insurance contracts with New Zealand resident persons. 

We discuss each of these below.   

Life investment contracts 

Our reading of “premiums from insurance contracts…covering risks” is that this would not 
include fee income derived by a life insurer for management of an investment element of an 
insurance contract. In our view, the fee income derived by an insurer clearly relates to a 
legitimate active insurance business activity, being an activity that would ordinarily be subject to 
an insurance regulatory regime in the foreign jurisdiction (one of the “other requirements” that 
the CFC must satisfy). Our experience is that such income could result in the CFC not satisfying 
the “all or nearly all” requirement in section 91AAQ(4)(b).   

We submit that section 91AAQ(4)(b) be extended to include fee income from management of 
the investment element of the insurance contract.   

This could be given effect by the following amendment, as an example: 

(i) premiums from insurance contracts, other than reinsurance contracts, covering 
risks arising in the country or territory in which the business of the CFC or group 
is located or consideration for services provided to policyholders in administering 
and managing funds under the insurance contracts where the contracts would be 
savings product policies or not profit participation policies if they were subject to 
subpart EY.  

[Suggested amendment underlined] 

We have sought to align this wording with that used in recently enacted section EY 19B of the 
Income Tax Act for consistency with the existing rules. 

We believe that this amendment aligns section 91AAQ with the basis on which life insurers 
operate commercially. In addition, we consider that this extension would not circumvent the 
purpose of section 91AAQ or open the section to possible abuse. The Commissioner has 
discretion in relation to the granting of a determination through the requirements in subsection 
(5) and her ability to stipulate conditions under subsection (6) should she have concerns in 
relation to a particular application for a determination.   

New Zealand insurance business 

Section 91AAQ(4) also requires that all or nearly all of the income of the CFC be from premiums 
from insurance contracts covering risks arising in the country or territory in which the business 
of the CFC or group is located, or proceeds from related investments.   
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The fact that the CFC (or a group of CFCs) is controlled by a company resident in New Zealand 
means there is a possibility of the CFC deriving income from an insurance business carried on in 
New Zealand as well as in other territories. We would expect such income to be subject to tax 
in New Zealand. The insurance business is also expected to be regulated under the Insurance 
(Prudential Supervision) Act 2010.   

In our view, deriving income from an insurance business carried on in New Zealand should not 
disqualify a CFC from satisfying the “all or nearly all” requirement in section 91AAQ(4)(b).   

Therefore, we submit that section 91AAQ(4)(b) be amended to include: 

(iii) Premiums from insurance contracts offered or entered into in New Zealand. 

[Suggested amendment underlined] 

Again, we consider that this extension would not circumvent the purpose of section 91AAQ or 
open the section to possible abuse as income derived from an insurance business carried on in 
New Zealand should already be subject to tax in New Zealand. 

 

 

 


	General comments
	Further information
	Business Transformation – information reporting
	Employee income reporting
	Investment income reporting
	Role of financial system intermediaries not reflected

	Other “Making Tax Simpler” measures
	Taxation of employee share schemes
	General comments
	When employee share scheme income arises
	Deductions for employers
	Exempt schemes
	Specific anti-avoidance rule
	Application date

	Other matters in the Bill
	Issue: IRD numbers with bank accounts
	Issue: Trustee capacity amendments
	Technical amendments
	Points of principle

	Issue: ASX de mergers amendment
	Main submission
	Alternative submission
	Proportion of shareholding in the split company

	Issue: Insurance business CFCs amendment
	Extension of “other requirements”



